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Introduction
1. The Commission of Inquiry into Money Laundering in British Columba – Austin R.
Cullen Commissioner (hereinafter referred to as "CCI") has heard from over 200
witnesses over more than 120 days of hearings. 1024 Exhibits, Thousands of
documents and many gigabytes of data have been submitted, presented, and
considered. The 135 transcripts of evidence alone total 73 M.B. of information.
2. It is necessary now to reflect on what has been learned and what remains
unclear. The mandate of CCI was necessarily constrained to a limited number of
issues.
3. However, the evidence touched on many important matters that should not be
ignored by readers of the materials and the forthcoming final report.
4. We direct the attention of CCI again to our opening statement. (
https://cullencommission.ca/data/transcripts/2020%2002%2025%20Hearing%20
Transcripts%20-%20Opening%20Statements.pdf )
5. We can advise that a Memorandum of Understanding between the Society and
The Financial Transactions and Reports Analysis Centre Of Canada
("FINTRAC") been finalized. A copy is attached as Appendix "A" to this
submission.
"Bring Administration of Justice Into Disrepute."
6. This phrase appears thousands of times in the CanLII (www.canlii.org) database
of Canadian legal decisions. While usually used in the context of the admission
of evidence in criminal proceedings and the Charter of Human Rights, it is also a
broader reference to the idea that the reputation of our system of justice (and civil
administration) is to be protected and maintained. It is clear that regarding the
complex issues considered by CCI, there is concern that somehow our judicial,
political, and administrative systems have failed.
7. We will focus in this submission on matters relating to real estate, our civic
institutions such as the Torrens Land Registration system administered by the
LTSA, and the professional regulation of those that use and rely on these
systems.
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8. Calls for the establishment of CCI came from dramatic tales of questionable
goings-on in B.C. Casinos. This "news" coincided with rapid inflation in house
pricing and widespread concerns about affordability. So naturally, there is a deep
desire to understand what has and is happening in the realm of B.C. real estate.
9. In our comments at the initial public forum in Vancouver, we brought in a
selection of books to recommend to the Commission. The story of Vancouver
and related concerns about real estate goes back to the beginnings of the City.
10. The question of affordability and the concerns about who is doing the buying are
not new issues. The evidence of David Ley and others put the concerns into a
historical perspective. We did not hear significant new evidence that "money
laundering" is the primary or even a substantial cause of the lack of affordability
of Vancouver real estate.
11. We did hear quite direct evidence of criminal behaviour associated with casino
gambling and loans made to bankroll that gambling. It is not surprising that the
parties involved (borrowers and lenders) used various real estate documents to
enable and secure these transactions. It is a giant leap to go from the evidence
of loans and some dubious security associated with the funding of gambling and
washing of drug sale cash to any claims that the answer to what has gone on in
the Vancouver real estate market has been found.
12. As the American journalist H.L. Mencken is reputed to have said, "For every
complex problem, there is an answer that is clear, simple, and wrong." We do not
in any way want to minimize the remarkable and clear evidence of what is likely
criminal behaviour facilitating money laundering and exploiting desperate,
addicted gamblers. However, careful analysis is needed when "solutions" that will
impact hundreds of thousands of legitimate transactions by increasing cost and
complexity are considered.
13. We suggest that on a consideration of the evidence presented to the CCI:
a. There is no solid evidence of the dollar value of money laundering. The
Maloney report contained many caveats when estimating the dollar value
of money laundering in B.C. Presentations by the authors of that report
repeatedly stated the problem of "estimating the inestimable" Their caution
was overshadowed by reporting and commentary that focused on
numbers in the billions.
b. The impotence of criminal law and justice has been made plain for all to
see. For all the many sincere efforts of individuals in police and other
agencies, the system itself has not and cannot, as currently conceived,
bring "justice" to bear on economic crimes such as money laundering.
There has been remarkably little punishment and minimal deterrence.
c. Key justice system issues fall into the "too hard" pile, as well as being
clearly not within the scope of the Commission. Cases such as
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Stinchcombe and Jordan have become untouchable "holy writ," ensuring
that justice in the larger community sense is not done. These
developments in criminal law are of course based in thoughtful
considerations of the Charter of Human rights and Freedoms.
14. Remarkable, even shocking, evidence has been presented in regard to issues in
B.C.'s casinos. We did not hear evidence about such matters as public health
issues concerning what is euphemistically referred to as "gaming." The toll taken
by addiction to gambling is well documented and studied here and around the
world.
15. There is an enormous literature on the social harm arising from gambling.
Governmental and non-profit health organizations The evidence before the
Commission shows how desperation arising from "gaming" at casinos lead to
remarkable crimes – including the use of real estate to take security for loans to
vulnerable addicted gamblers. While not in the mandate of the Commission, it is
difficult to ignore some of the "root causes" of what are very problematic
transactions. To use the title of a book on the Casino industry, we cannot be
surprised that systems that entice "playing to extinction" actually have that result.
( https://www.amazon.ca/Addiction-Design-Machine-GamblingVegas/dp/0691160880/ref=sr_1_1?dchild=1&keywords=Addiction+by+Design%3
A+Machine+Gambling+in+Las+Vegas&qid=1623697166&sr=8-1 , See for
example these resources https://cgr.psych.ubc.ca/ The Centre for Gambling
Research at UBC, https://www.greo.ca/en/index.aspx GREO - Gambling
Research Ontario, and https://howardleague.org/commission-on-crime-andproblem-gambling/research-commissions/ Commission on Crime and Problem
Gambling
16. Without information on the addiction side of "gaming," making sense of what
seems to be the utterly implausible behaviour by the casino "Whales" has been
wholly focused on the well-documented use of cash and the provision of that
cash by a complex system of business and facilitators here in B.C. That some of
the desperation was financed by questionable mortgages or secured by wrongful
use of claims of builders liens does not indicate fundamental or widespread
misuse of the standard real estate documents and security arrangements.
17. CCI has heard some evidence on the "bigger picture" regarding real estate. Dr.
David Ley and others give some historical context to investment in B.C. and the
reasons for it. In addition, dozens of books and hundreds of academic papers
document changes in the global economy, capital flight, the economic
preferences and behaviour of a vast number of wealthy world citizens.
18. These studies consider in-depth the "financialization" of real estate and its
importance as an asset class to millions of "HNW" – high net worth individuals
from all over the world. This massive increase in wealth – and the need to do
something with it is both a remarkable success story and a global problem that
has bedevilled governments worldwide.
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19. This is a classic good news/ bad news story. Political and cultural institutions of
all kinds have struggled with creating effective policies and laws to deal with
globalization, capital outflows and the impact of incoming funds and asset
purchases.
20. There is a strong belief – without evidence - that the incredible inflow of money
must be the result of predicate crimes and that the use of the money here is,
therefore, money laundering.
21. It is within the power of the Provincial government to control and legislate who
can purchase B.C. real estate and to impose related taxes. This was recently
confirmed by the B.C. Court of Appeal in Li v. British Columbia, 2021 BCCA 256
(CanLII), < https://canlii.ca/t/jgnp j>.
22. In the '70s, in response to concerns about European investment, a B.C. law
required a "Citizenship Declaration" to be filed with every land transfer. This
empty "look we're doing something" measure (they were never looked at) lasted
until a later government removed the requirement in the spirit of "red tape"
reduction.
Burden on all transactions
23. We urge the Commission to consider the impact of proposed new laws or
procedures on the many thousands of routine transactions that are part of the
standard and lawful purchase and sale of property in the province. For example,
the Land Owner Transparency Act ("LOTA") and the now operational registry
have increased the complexity and cost of every real estate transaction.
24. We expect that by far, the most common need to make a LOTA Transparency
Report will arise from the common situation where a lender requires a party to be
on title. In the past, the need for additional loan security was handled by the use
of Guarantors or Covenantors. Now it is common for the major lenders to require
a family member to be added to the title as, for example, a 1% owner. They are,
of course, 100% responsible on a personal covenant for the loan. Almost always,
the family is not of the view that "Mom" or "Brother" has an actual beneficial
interest. The understanding is that they are holding a small legal interest in trust
for the family member that will be living in the property. There is nothing criminal,
of course, about this. It is families doing what families do – assisting each other
with the complexities of life and legal requirements.
25. It is difficult, of course, to write a law along the lines of "only criminals and money
launderers need comply." And no matter what is written, criminals will find a way
to avoid the law. The complex challenge is to create public law and policy that
makes an actual difference, not just the appearance of one. Public support for
proposals and the willingness to be burdened by them will come from confidence
that new universal measures will have universal benefits.
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No actual evidence of the scope of the problem
26. We urge the Commission to be very cautious regarding any estimations of the
nature and extent of money laundering in B.C. and particularly the impact of ML
activity on housing affordability. There certainly is evidence of criminality, and it
not in the least surprising that criminals purchase, finance, and reside in B.C. real
estate. For example, evidence was lead of the use of registered land title
documents such as mortgages and claims of builders lien to "secure" loans made
for the purposes of casino gambling.
27. CCI heard evidence of how our civil forfeiture system has made many claims
against interests in land. Unfortunately, for some, the forfeiture is just a cost of
doing business that is repeated over and over. (Vancouver Sun June 15, 2020
"Alleged pot growers targeted for a third time by B.C.'s director of civil forfeiture"
https://vancouversun.com/news/alleged-pot-growers-targeted-for-a-third-time-byb-c-s-director-of-civil-forfeiture )
28. We need to face directly the question of what the future is, if any, of criminal
prosecution for complex economic crimes and money laundering. Experts spoke
of the need to "Detect, Disrupt and Deter." (Exhibit #828). Proposal for new
agencies and policies that may enable prosecution and punishment have been
presented and are worthy of serious consideration.
29. What seems entirely unworkable is "outsourcing" and privatizing crime
deterrence to the members of our Society. With the support of the Society, they
have willingly taken on their professional responsibilities that include compliance
with the FINTRAC AML regime. CCI has heard conflicting evidence of the utility
(and perhaps futility) of the massive, costly worldwide adoption of AML systems.
30. We urge the Commission to carefully consider the evidence given of systems in
other counties and explicitly consider the potential unintended consequences of
new AML regimes. We have the benefit of learning from reforms and
improvements to AML measures around the world. See, for example, recent
developments in the USA. (Anti-Money Laundering Act of 2020
https://www.natlawreview.com/article/anti-money-laundering-act-2020-congressenacts-most-sweeping-aml-legislation-passage )
We are collecting the wrong information at wrong time from the wrong parties.
31. In the report of Adam Ross Appendix May 13, 2021, there is are a number of
versions of the property tax return. It needs to be noted that the form, signed by
buyers, collects information about sellers. It requires the buyer to certify the truth
of the data. Starting with version 29, detailed information was collected in Part C
regarding the sellers. The certification by the buyers requires the following: "I
certify and declare that the information given in this return is complete and
correct in all respects. I acknowledge that the penalties for tax avoidance or
providing false information are the amount of unpaid tax, plus interest and a fine
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and/or up to two years imprisonment." Our members daily have to explain this
requirement to buyers who rightfully note that they have usually never met the
sellers. Conflict arises as sellers are understandably reluctant to provide what
they consider private information to buyers.
32. We urge CCI to consider recommendations for the fair collection of taxes. These
would have very broad support.
33. For example, sellers and buyers could be required to provide timely information
to taxation authorities. We recommend that this be done explicitly by the
appropriate party.
34. Complex and costly systems to support elaborate data linking and mining and
complex artificial intelligence analysis are not needed if the appropriate parties
explicitly give direct information to the relevant agencies.
35. The utility and integrity of our B.C. land title system needs to be explicitly
acknowledged. For over 150 years, it has affordably provided stability and
certainty to our real estate transactions, giving both owners and lenders security.
It is a system that has operated since 1861 without corruption, innovating
appropriately as technology has advanced. We are very concerned about
suggestions that there are significant failings with the information in our land title
system that are somehow linked to crime and affordability.
36. This is not the case. If more detailed, explicit data is required, then it is well within
the Provincial government's power to require and collect it.
37. We recommend that all sellers give a "notice of intended sale of real estate" to
CRA before completing transactions. To do this, they would be required to have
either a (1) Canadian SIN number, (2) a Canadian "B.N." for corporate entities, or
(3) an Individual Tax Number (ITN) for Non-Residents ( Form:
https://www.canada.ca/content/dam/cra-arc/formspubs/pbg/t1261/t1261-21e.pdf
The proposed transaction could not be completed without validation from CRA
that they have been given notice. None of the personal information need be
exchanged with the other side of the transaction, just a confirmation code that
can be checked by the other party and the Land Title system. For Buyers, they
too would need to give notice of the acquisition of real estate to CRA based on
SIN, ITN and B.N. numbers. These confirmation codes could have a "shelf life"
that would expire after a prescribed period.
38. These notifications could also include information on intentions regarding
property use. For example, if the property is to be rented, that should be noted so
that appropriate withholding remittances and other taxes on rental income can be
made. The requirement for direct notification to CRA could also apply to private
mortgages so that appropriate taxes could be collected on the lending income.
39. CRA could get confirmation of the transaction by virtue of the registration of Land
Title documents. If the transaction does not complete, specific notice could be
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given, or CRA could note that they did not receive notification of the transaction
from the Land Title system within a set period from the date of completion. This
scheme would collect the right information, at the right time, from the right
parties. It would not require changes to current B.C. and Federal laws regarding
the rights of non-citizens to acquire B.C. real estate. ( See B.C. Property Law
Act s. 39 and Canadian Citizenship Act S. 34)
See Something Say (and share) Something
40. The Commission has heard evidence that significant wrongdoing was known,
reported in the media and set out in internal documents from various parties. We
need to deal with the multiple factors that lead to failures to confront significant
issues and failures of public policy. With the benefit of hindsight and the
information provided to the Commission, future policies can be better informed,
and systems of law and justice can respond to emerging situations in practical
ways.
41. A significant question is around our laws regarding whistleblowers. Are there
adequate systems in place? We have not had a culture that explicitly supports
"see something, say something." Problems with "Willful Blindness" are not unique
to B.C. or Canada. Books such as "Willful Blindness – Why we ignore the
obvious at our peril" (Margaret Heffernan) and "Willful Blindness" by Sam Cooper
have canvassed this concern in ways that have strong public support.
Strong evidence of wrongdoing by a relatively few parties
42. We have heard strong evidence of wrongdoing. We urge the Commission not to
avoid commenting on "systemic" issues such as the structure and function of our
policing and judicial responses to crime. While Federal matters are not within the
mandate of CCI, the large "elephant in the room" cannot be ignored. If the very
structure of our policing model and our criminal justice system is not able to
respond to known crime, it is at least worthy of some explicit acknowledgement.
The danger, of course, is that if the reality of dysfunctional systems are glossed
over, then we stand to perhaps to end up with ineffective responses that have
significant issues for privacy and other human rights.
43. Many Canadian commissions of inquiry have dealt with the need to comment on
systemic failures. See, for example, the discussion in the "Process Management
Directive #2" of the B.C. "Missing Women Commission of Inquiry" where
Commissioner Wally T. Oppal quotes from the observations of Mr. Justice Archie
Campbell. ( https://missingwomen.library.uvic.ca/wpcontent/uploads/2010/10/Forsaken-Vol-4-web-RGB.pdf ) (Also noted in "The
Conduct of Public Inquiries" by Ed Ratushny at pp 385-386)
44. Surely it cannot be the goal of reform to give up on trained justice system
professionals and to put "amateurs" on the front lines of crime detection and
deterrence? We are concerned that this will put our members at serious personal
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risk if they are to be the ones with the responsibility to detect and confront
sophisticated criminals.
45. The matters considered by CCI have a global context. Useful evidence was given
from many witnesses in this regard. When it comes to real estate as an asset
class, many factors are at play other than crime and associated money
laundering. The spectacular growth of an interconnected world economy and the
associated international flow of funds together with what has been called the
"financialization" of real estate cannot be ignored.
46. The Commission has heard much evidence of the cost and complexity of AML
efforts and very little demonstrating the effectiveness of these regimes. Vast
numbers of reports to FINTRAC and other national Financial Intelligence Units
have not resulted in a significant number of criminal convictions and are of
unknown deterrent effectiveness. At the very least, barriers to information sharing
need to be reduced.
47. For example, the Society is more than prepared to play our part in working with
other agencies and institutions to appropriately and privately share information.
As the statutory regulator of Notaries Public, we need to be "in the loop"
regarding concerns about the work of those we regulate. Unfortunately, current
systems – both explicit and implicit – have created barriers.
48. It appears clear that many known crimes fall into the "too hard" to investigate or
prosecute in a manner consistent with Canadian statute and case law. This, in
our view, has brought the entire Canadian justice system into disrepute and
naturally encourages the use of methods such as civil forfeiture, makes the
possibility of the use of "unexplained wealth orders" attractive, and lays the
groundwork for extra-judicial corruption.
49. After 9/11, the phrase "if you see something, say something" became
appropriately widespread. Evidence before the Commission revealed many who
saw something, yet even they then "said something," very little was done. Rarely
out of corrupt intent, but more often just a sense that, given the reality of our
political and justice systems, nothing could or would be done.
50. Some matters are beyond the mandate of the Commission and are properly
within the jurisdiction of our Federal government. I would encourage the
Commission not to be reticent when pointing out areas at the Federal level for
further investigation and reform.
51. There are innovative approaches taken elsewhere that should be considered.
RICO criminal laws from the USA have had success. In the U.K., taxation
reforms now require reporting of information and remittance of taxes due on
property sales within 30 days of the completion of the conveyance. ( See for
example https://www.accountancydaily.co/capital-gains-tax-residential-property30-day-rule )
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52. We did not hear from the Judiciary or experts on the Canadian Justice processes
regarding systemic and legal issues that may be enduring issues diminishing our
ability to bring "justice" to bear. For example, it is appropriate to ask if we have
found the right balance between individual rights and collective justice. (See for
example, the paper by an Ottawa prosecutor who is now a Justice of the Ontario
Superior Court of Justice: Julianne Parfett, A Triumph of Liberalism: The
Supreme Court of Canada and the Exclusion of Evidence, 2002 40-2 Alberta Law
Review 299, 2002 CanLIIDocs 126, <https://canlii.ca/t/2dbr>, retrieved on 202106-13
Some legal aphorisms come to mind
53. "It is not merely of some importance but is of fundamental importance that justice
should not only be done but should manifestly and undoubtedly be seen to be
done". (Lord Hewart - Rex v. Sussex Justices, [1924] 1 KB 256.)
54. From Wikipedia: "Audi alteram partem (or audiatur et altera pars) is a Latin
phrase meaning "listen to the other side", or "let the other side be heard as well".
It is the principle that no person should be judged without a fair hearing in which
each party is given the opportunity to respond to the evidence against them."
55. We heard from witnesses that discussed Prof. Andy Yan's research. We have not
heard from Prof. Yan directly so that he can respond to the comments made on
his work. If Prof. Yan is not to be given an audience that it would be appropriate
for the Commission to give no weight to what it has heard from any witnesses
that have mentioned his work.
56. Representatives of the Society gave evidence on March 5, 2021. We provided
CCI with practical information on the context of real estate transactions and the
typical flow of funds in those transactions. We confirmed our support for the
FINTRAC AML regime. As Solicitor – Client privilege does not apply to our
members they can and do corporate with investigative agencies (Subject to s. 18
of the Personal Information Protection Act .)
57. We have asked the Provincial Government to pass the appropriate regulation
further to sections 28 and 34 of the Land Owner Transparency Act, so the
Society has the same rights as the Law Society to search the Land Owner
Transparency Registry in aid of our regulation of B.C. Notaries Public and
recommend that CCI explicitly endorse that step.
58. As the work our members do is "downstream" from Financial Institutions and
regulated real estate, it should be permitted, and perhaps even required, that
concerns about client money laundering detected and reported by these parties
be explicitly reported to our members or at the least to the Society as the
statutory regulator. We need to know of all reports to FINTRAC regarding our
members. Unfortunately, even with our recent MOU with FINTRAC, statutory
barriers block the release of information to us.
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59. We have a long track record of cooperating with investigative agencies and fully
support measures that may be taken to structure, fund and implement improved
investigative and prosecutorial systems.
60. With this submission, we wish to acknowledge and appreciate the
comprehensive work of the Commission to date. We also stand ready to provide
whatever ongoing support and consultation may be helpful to CCI as work
proceeds on the preparation of a final report. We can bring significant legal and
practical experience to bear as policy recommendations are considered.
Thank you.
John Mayr, CEO, The Society of Notaries Public of B.C.
Ron Usher, General Counsel, The Society of Notaries Public of B.C.
The Society of Notaries Public of B.C.
Suite 700 – 625 Howe Street
Vancouver B.C. V6C 2T6
(604) 681-4516
www.snpbc.ca (Email: info@snpbc.ca )
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